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The motion to seal the answering brief and_excerpts of record is granted.

Greg Anderson appeals the district court’s August 28, 2006 order of
confinement for contempt of court fo‘llowing his refusal to testify before a federal
B gfand jufy. Andersoh contends that the government possesses an illegél tape
recording that taints the grand jury proceedings.

This court has jurisdiction pursuant to 28 U.S.C. § 1291 and 28 U.S.C. §
1826(a). We review the district court’s contempt order for abuse of discretion; see

In re Grand Jury Proceedings, 40 F.3d 959, 961 (9th Cir. 1994) (per curiam), and

- the district court’s underlying factual findings for clear error, and will not reverse

unless this court has “a definite and firm conviction that the [district court]
comrhitted a clear error of judgment after weighing the releVant factors.” Irwin v.
Mascott, 370 F.3d 924, 931 (9th Cir. 2004) (internal quotéti_on marks omitted).

We are unable to conduct 'a review because the factual findings and record |
are not adequate. We remahd to the district court for further proceedings
consistent with this order.

The government acknowledged the existence of a tape recording
(“Paragraph 8 material”’) which it refused to disclosé to Anderson. Anderson

requested a limited hearing on the legality of the tape recording. The court denied
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the request and discussed the Paragraf)h 8 material with the government ex parte.
Based on the ex parte discussion, the government agreed to limit its questions to
thqse not derived from the Paragréph 8 material. The district court concluded that
the tape recording was not produced by a wiretap but made no finding on the
legality of the tape recording under 28 U.S.C."§ 2515.

The record contains insufficient evidence to demonstrate that the
government made the requisite showing concerning 18 »U.S.C. §§ 251 1(2)(&) and
2510(2) in an in camera hearing before the district court or that its questions to
Ancierson in the grand jury were not derived from Paragraph 8 material.

] The district court must determine either that the government made the
-requisite factual showing that the Paragraph 8 mate?ial does not x}iolate 18 U.S.C.
§§ 2515 and 251 1(2)(d) or tﬁat its queStions to Anderson in the grand jury were
not tainted by Paragraph 8 material. If the government bbjects to disclosure of |

-documents based. on‘secrecy grounds, the court may make the determination in
camera. |

A transcript of the hearings, including any in camera hearing, shall be.made
so that this court may review the proceedings. Appellee shall order a transcript of |

the hearing at the daily rate upon the conclusion of the hearing. Appellee shall
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provide a copy fo this court of such transcript within 24 hours. If the héaring isin
camera, the transcript shall be filed in the district court under seal and the copy

: ﬁled with this court shail be identified as filed under seél and appellant will not be
‘served with this document.

We remand for the district court to conduct fuﬁher proceedings consistent
with this decision and issue its order within a Wgek of the ﬁling} date of this
decision. The district éourt must make findings sufficient for this court to review
in aﬁy new subsequently filed appeal.

Anderson also raises five other claims: that in light of his plea agreement he
need not testify before the grand jury; that Because there were leaks from the ﬁrs_t'

‘grand jury's pfoceedings he need not testify before the second grand jury; that the
district court improperly r¢1ied on inaterial not in evidence; that he complied with
the district court's. order calling for a question-by-question determination of taint;
and that his confinement is impermissibly punitive and not 6oercive. We find the |
first four claims to be without merit. As to the fifth claim, we ﬁnd it to lack merit
considering the length of Anderson's incarceration to date. Our ruling on the fifth
claim is without prejudice, however, and the claim may be renewed at a later date.

REMANDED.
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